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"5/18/75 Before COSTANTINO,J.- Indictment filed - 
 §/15/75 Bench werrants issued 


Berore CAAVO! 

oroduced in cov : 

a plea of not guilty = deft advised of right to cotati cy ye 7% 
case set down for June 17, 1975 before Judge Neaher for plpadta 
motions and to set date for al - ba 2, WE PRE raed: hy 
deft and wife Lisette - fathe mo dex 


before the Magistrate to pledge pang 


dotice of Motion filed ret. June 17, ioegyat . . Sette Baca. =e 
e Aad 2 po teste ee 3" 


on etc 
fore NEAHER,J.- Case called- Defte a counse 


Be 
motion for discovery and inspeciton granted as indica be onittat ec ahs 
; for bill of partici rs inset al aS 
—— cated on the record- -case adjd to 12/8/75 at 16:00 roe prial.A A ah 
%+31-75| Govts Notice of Readiness for Trial filed _ 
ae Govts responsex filed to omnibus motion of ¢ ry _k 
1-11/75 Bovts response filed to o omnibus m motion of deft Maye ? 
‘41-11- 15 Govts Notice of Readiness for Trial filed. : 


__ Before NEAHER, J - case called - - defts & counsels sephy ada eh eee 


. 8-7 | 2 
| present - trial ordered and ‘Begun - “= Jurors selected toe 


opens - deft Rosenblum opens - deft Mayorga waives op 1 
trial contd to 12-9-75, sss = 
Before NEAHER, J - case called - defts & attys preser 
__ resumed - defts motion to dismiss cotnt 8 withdrawn s+ 
ae 10, 1975 at 19:00 am. 4 
Before NEAHER,J.- Case called- deft and counsel — Ee 


— 


trial contd to 12/11/75 

Before NEAHER,J.- Case called- ¢eits and ind countel preag ate a: 
trial contd to 12/15/75 at +0: 00 A.M. . ‘is 
Before NEAHER,J.- Case calied- defts and ‘counsel prese : 

govt rests- both defts move for Judgment of ee re 


trial cored to 12/16/75 at 10:00 A.M. 


Before NEAHER, J - case called - defts & attys prege ne spiel 
resumed - Defts moves for Judgment of Acquittal - “dente d As 


ecision reserved as to Mayarga - court Charges jury - &Lte} 
discharged - trial contd to 12-17-75 at 5:00 am. | * 

‘heh 5 75 Before Fore NEAHER, J - case case called - defts present with ays ya ete 

ge resumed -Jury continues deliberations - trial contd ta} CORT iS? 
eS ae macanlns 
‘4-47- 5 By NEAHER, J - Order of sustenance Filed = Se 
. -18475 75 Before Fore WEAHER, J > case called - defte presen with dink WE 
7“ _trial contd to Dec. 22, 2, 1975 5 for further x deliberatic "Ei GA: 


ce EO ca 
fag.’ | © 


SS RE ER A Se ee eS eT ee Sen eee a 


“12/22/75 | Before NEAHER,J.- Case called- deft presen 
y resumes deliberations-jury returns and gem. 
guilty as to counts 4,5, and 8 and failed to agrae on counts $y! 
| and 7 as to deft Rosenblum-judge re-charges jury~ pis mia 
| declares a mistrial-deft Mayorga's motion for jeliuans of etgaifcias 
| granted-- bail exonerated-deft Rosenblum cofitd on beil-deft ; sited z 
_to trial within 90 days-case adjd to 1/26/75 at 19:00.4 a 
| report as to deft Rosenblum 


od cen — oes 


es 22/75 | By NEAHER,J.- Qudgment’. of acquittal filed (MAYORG Ses 
, 12/22/75| By NEAHER,J.- Order of sustenance filed Ah MI, » “i 
“1/19/76 | Stenographers Transcript dated 12/22/75 ed SS dal! e: 
1-20-76 Notice of Appeal filed by the Got (Mayorga nisi 
1-20-74 Docket entries and duplicate of Notice mailed to%the 
Appeals. - 
1/26/76 | Bebre NEAHER,J.- case called- deft Rosenblum end commas 


adjid to 3/8/76 at 10:00 A.M. for trial < tha. eile 
2/9/76 Record on appeal certified and mailed to court of appeals 


cet Acknowledgment received from court of appealdé’ for teggipt. ae ee 


"3/8/76 | Before NEAHER,J.- Case called- deftand counsel pres ent a 
e 6/21/76 for tejat (Ros Bl a 


3. 11-76 By NEAHER, J - “Notice of withdrawal of appeal 2OPGK (Favors: 


va Fobaenk 2 
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acknowledgment mailed to Clerk. 
£3 10719776 Notice of motion pursuant to Rule 12 to dieatest Count; 
Indictment filed returnable 10/26/76 and forwarded ta ghanbs 


—— Before Neaher, J.= Case Called. Deft & Counsel Present. Deft't 
motion to strike count 1 of the indictment & to supp press ata atemez 7 


Argued. Suppression hearing continued to 10-27-76 at’ ae 
ordered and begun. Jurors were selected & sworn. Trial sonty: nied Bhs 
to 10-27-76 at 10:00 A.M. Pe. se ed 

76 Before Neaher, J - case called - deft & atty present -. 4 2 “ 
suppression hearigg contd - defts motion to suppress a S 
made by him at the time of arrest - denied - defte motion to * 


suppress conspiracy count - denied - suppression hearing | 


concluded - trial resumed - Govt opens - deft opens - trial soa 


wee 


a+ GY, . ms? > by 
4 ; YY . . : ? 7s 
eon Bis oF coy 
2; all “<45 ai ae af 
‘ : “~ : 4 ce A 


28-76) Before Neaher, J.- Case Called. Deft & Coun Present. 2 


Trial continued to 10-29-76 at 10:15 A.M. (JERRY ROSE 
' 99-76) Before Neaher, J.- Case Called. Deft. & Counse} pre 
{, Trial resumed. trial continued to 11-1-75 at 10; M 
* &1-76| Before Neaher, J.- Case Called. Deft. & Coungel present 
it _|Trial continued to 11-2-76 at 10:00 A.M. (JERRY 
i b Be ore Neaher, J.- Case Called. Deft. & counsel pragen 
c ontinued to -3-76 at 10:00 A.M ERR’ ROSENBLIM) 
Govts Requests to Charge filed (recvd from Chambers‘ anc 


as directed (Rosenblum Mab 783 ie 
7-3- = Before Neaher, J - case called - deft & counsel Arthur pga: ¥ 

present - trial resumed - Govts summation - deft Rosenbiu ms SS = 

Summation - deft moves for mistrial = denied - elt.: , 

discharged - Jury retires to deliberate - trial contd to 
‘Il? Before NEAHER, J. - Case called. Deft & Counsel present. Seals 
esumes deliberation. Trial continued to 11/5/76 at-10:00 ayn ioe ROSEABEONY) ee 

By NEAHER, J.-Order of sustenance signed and filed. (HERRY<% 
ad ] p * Ouse 


‘Jury returns with guilty verdict as to count 
Case adjd without date for sentence. Trial concluded. : 


+76; Stenographers transcript filed dated 11-4-76 
aec?e- Stenographers transcript filed dated 11-5-76 


with the unexpired special ty 
snecial parole term of 6 years. xecution of seghence st 


On motion of AUSA - Goldman counts 2,3,6, and 7 dismiss 
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EASTERN DISTKICI 


STATES OF AMERICA 
- against 


a 
ana 


GRAND JURY CHARGES: 


On or about between the lst day 
and the llth day of April 1975, both dates bei 
and inclusive, within the Eastern District of N 
elsewhere, the defendants JERKY ROSF"RLUM and HINRY 
together with Donald Ackerman, William Kwastel and Larry 
herein namei as co-conspirators but not as defendants, and 
hers unknown to the gra 5 Zid Icnowingly and intentionally 


comhine, conspire, contederate and agree to violate Section 


841(a) (1) of Title 21, United States Code. 


1. It was a part of said conspiracy that the de- 


fendants and co-conspirators would knowingly and intentionally 


distribute and possess with intent to distribute 
chloride, a Schedule II narcotic drug controlled substance. 

2. It was further a part of said conspiracy that 
the defendants and co-conspirators would conceal the existence 
of the conspiracy and would take steps designed to prevent 
disclosure of their activities. (Title 21, Unitea States Code, 
Section 846) 

In furtherance of the conspiracy and to effect ti 
objects thereof, the following overt act, among others, 


comnitted within the Eastern District of New York: 


OVERT ACT 

1. On or about April 3, 1975, the defendants JERRY 
ROSENBLUM and HENRY MAYORGA met with co-conspirators Donald 
Ackerman and William Kwastel at the premises located at 85-52 
152nd Street, Queens, New York. 

COUNT TWO 

On or about the 3rd day of April 1975, within the 
Eastern District of New York, the defendants JERRY ROSENBLUM 
and HENRY MAYORGA did knowingly and intentionally possess with 
intent to distribute approximately one (1) ounce of cocaine 
hydrochloride, a Schedule II narcotic drug controlled substance. 
(Title 21, United States Code, Section 841(a) (1) and Title 18, 
United States Code, Section 2) 

COUNT THREE 

On or about the 3rd day of April 1975, within the 
Eastern District of New York, the defendants JERRY ROSENBLUM 
and HENRY MAYORGA did knowingly and intentionally distribute 
approximately one (1) ounce of cocaine hydrochloride, a 
Schedule II narcotic drug controlled substance. (Title 21, 
United States Code, Section 841(a) (1) and Title 18, United 
States Code, Section 2) 

On o1 about the 4th cay of April 1975, within the 
Eastern District of New York, the defendant JERRY ROSENBLUM 


did knowingly and intentionally possess with intent tc distri- 


bute approximately one (1) ounce ef cocaine hydrochloride, a 


Schedule II narcotic drug controlled substance. (Title 21, 
United States Code, Section 841(a) (1) and Title 18, United 
States Code, Section 2) 
COUNT FIVE 

On or about the 4th day of April 1975, within the 
Eastern District of New York, the defendants JERRY ROSENBLUM 
and HENRY MAYORGA did knowirjly and intentionally distribute 
approximately one (1) ounce of cocaine hydrochloride, a 


Schedule II narcotic drug controlled substance. (Title 21, 


On or about 


about 
trict of New Y« 
“4 knowingly 
é) ounces of cocaine hydroc 


II narcotic drug 


States Code, Section 


On or about 
Eastern District of New York, 


a 


atn 


id knowingly and intentionally possess wi 


4 


bute upproximately one-quarter{ of a kilogré 
ochloride, a Schedule II narcotic druc 
21, United States Code, 


States 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WEW YORK 


UNITED STATES OF AMERICA 
INDICTHERT 
- against - 
Cr. No. 
(T. 21, U.3.C., §84l (a) (1), 
and $646; 2. 18, U.6.C., §2) 


THE GRAND JURY CHARGES: 


COUNT ONE 

On or about and between the lst day of April 1975 
and the llth day of April 1975, both dates being approximate 
and inclusive, within the Eastern District of New York and 
eleewhere, the defendant JERRY ROSENBLUM together with 
Donald Ackerman, William Kwastel and Larry Suseman, herein 
named as co-conspirators but not as defendants, and others 
unknown to the grand jury, did knowingly and intentionally 
combine, conspire, confederate and agree to violate Section 
641(a)(1) of Title 21, United States Code. 


i. It was a part of said conspiracy that the de- 


fendant and co-conspirators would knowing)y and intentionally 


distribute and possess with intent to distribute cocaine 
hydrochloride, a Schedule II narcotic drug controlled sub- 
stance. 

2. It was further a part of said conspiracy that 
the defendants and co-conspirators would conceal the existence 
of the conspiracy and would take steps designed to prevent 
disclosure of their activities. (Title 21, United States 
Code, Section 846). 


In furtherance of the conspiracy and to effect 
the objects thereof, the following overt act, among others, 
was committed within the Eastern District of New York: 


OVERT ACT 
1. On or about April 3, 1975, the defendant 
JERRY ROSENBLUM met with co-conspirators Donald Ackerman 
and William Kwastel at the premises located at 85-52 


iS2nd Street, Queens, New York. 


COUNT TWO 


On or about the 3rd day of April 1975, within 


the Eastern District of New York, the defendant JERRY 


ROSENBLUM did knowingly and intentionally possess with 
intent to“distribute approximately one (1) ounce of 

cocaine hydrochloride, a Schedile II narcotic drug con- 
trolled substance. (Title 21, United States Code, Sections 
841 (e) (1)). 


COUNT THREE 

On or about the 3rd day of April 1975, within 
the Eastern District of New York, the defendant JERRY : 
ROSENBLUM did knowingly and intentionally distribute 
approximately one (1) ounce of cocaine hydrochloride, a 
Schedule II narcotic drug controlled substance. (Title 


21, United States Code, Section 841l(a) (1)). 


COUNT SIX 
On or about the 9th day of April 1975, within 
the Eastern District of New York, the de1endant JERRY 
ROSENBLUM did knowingly and intentionally possess with 


intent to distribute approximately two (2) ounces of cocaine 


11 


Ge | 


~ 3- 


hydrochloride, a Schedule II narcotic drug controlled 


substance. (Title 21, United States Code, Section 841 
(a) (1). 


COUNT SEVEN 
On or about the 9th day of April 1975, within 
the Eastern District of New York, the defendant JERRY 
ROSEABLUM did knowingly and intentionally distribute 
approximately two (2) ounces of cocaine hydrochjoride, 
a Schedule II narcotic drug controlled substance. (Title 


21, United States Code, Section 84l(a)(1)). 


A TRUE BILL. 


FOREMAN. 
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DAVID G. TRAGER 
UNITED STATES ATTORNEY 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES DISTRICT COURT 
-RASTERN DISTRICT OF NEW YORK 


wccascoavececeecoce<<~ ef 
UNITED STATES OF AMEREKA, 

-v- 75 Cr. 404 (ERN) 
JERRY ROSENBLUM, NOTICE OF MOTION 


Defendeat,. 


Se See eae waenen wee ee Oe ee ae OD Oy a a HD eee 


SIR: 


PLEASE TAKE NOTICE that upon the Indictment, the 


Affidavit of ARTHUR L. MASS, Esq., sworn to the /{”’ day afOctober, 1976 


and all other proceedings heretofore had herein, a motion will be made 
before the Hon. Edward R. Neaher, United States District Court Judge for the 
Eastern District of New York, at a time and place to be fized hy the Court, 
for an Order purguant to Rule 12 of the Federal Rules of Criminal Procedure | 
striking and dismissing Count | of the Indictment ageinst the defendant, 

Jerry Rosenblum, end further, for Opder precluding the Government from 
presenting ai trial any evidence whatsoever concerning counts IV, V, and VID 
upon which counts the defendant, Jerry Rosenblum wag heretofore acquitted, 


YOURS, etc., 
HOFFMAN POLLOK MASS & GAST- 


TO: United States Attorney 
Far the Eastern District 
of New York New York, New York 10022 
225 Cadman Plaza East (2i2) 688-7788 
Brooklyn, New York 
and 


Clerk of the Court 


BEST COPY AVAILABLE 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


FP POSS SBOP SOD SESE DOS AF EDADEODERODRESE DOM 


UNITED STATES OF AMERICA, 


Ve AFFIDAVIT 


JERRY ROSENBLUM, 


ARTHUR L. MASS, being duly eworn, deposes and says: 
l. lam a member of the law firm of Hoffman Pollok Mase 
Gasthalter, attorneys for the defendant, JERRY ROSENBLUM, (hereinafter 


"Rogenblum"') and am familiar with the facts and circums@tanees set forth 


herein. I make this Affidavit in suppor: of the relief requested in the instant 


| Notice of Motion. 

2. In May, 1975, an eight-count indictment was handed 
down by a Grand Jury, whieh charged Rosenblum and one other, Henry 
Mayorga, with conspiring to violate and violating the narcotics laws of the 
United States. In December, 1875, Rosenblum and Mayorga were tried in 
the Eastern District before Judge Neaher and the Jury. At the conclusion of 
the trial, a Jury acquitted Rosenblum of counts IV, V, and-VIII of the 
Indictment and hung on the remaining counts. Judge Neaher dismissed ali 


counts of the Indictment against Mayorge and further ordered that Rosenblum 


be re-tried. 


mR 4G 
3. Itis respectfully submitted, that given the principle of 
Ex Parte Bain 121 U.S. | (1887), wherein the Supreme Court enunciated the 
prohibition against amendment of an indictment other than by the Grand Jury 
itself, on re-trial, count I of the Indictment should be dismiesed against 
Rosenblum and further, given the J¢ ‘y's verdict, the government should be 
precluded from presenting at the re-trial any evidence whatsoever concern- 
ing counts IV, V, and VIII and the evidence of @pril 4 and April Li, upon 
which counts Rosenblum wae heretofore acquitted. 
4. Count I of Indictment #¢ 75 Cr. 404,upon which Rosenbium 
is to be re-tried, charges inter alle that "on or about and between the lst 
| day of April, 1975 and the ilth day of April, 1975, both dates being approx- 
imate and incluaive.....'' Rosenblum conspired to violate the narcotics laws 
of the United States. As aforestated Rosenblum had been heretofore 
acquitted of counts [V, V, and VIII, which concerned themselves with respect- 


j ively, the transactions of April 4 and April ll, 1975. Inasmuch as count | 


j of the Indictment, as it was handed down by the Grand Jury, covers the 


} period of April | through and including April ll, Rosenblum could be con- 
victed of the conspiracy upon evidence concerning transactions and dates upon 

; which he had heretofore been acquitted by a Jury. Given the distinct possib- 

} ility that Rosenblum could be convicted of a conspiracy: beged upon transaction. 

upon which he had heretofore been acquitted, it is respectfully submitted, that 


unless the conepiracy zount is dismissed as to Rosenblum co re-triel, he 


would be placed in vislation of bis right to be free from double jeopardy os 

guaranteed by the Fifth Amendment to the Constitution of the Uplted States. 
5. Under any cireumstances, given the Jury's verdict, 

counts IV, V, and VII ust be in all respects stricken as te Rosenblum and 


in no Ciresmstances should the government by permitted to offer on 


re-trial any evidence whatacever concerning those counts and the alleged 
transactions of April 4 aod April Li, of which Roseablum was heretofore 
eequitied by a Jory. 


Sworn to before me, this 


18th day of October, 1976. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
~against- 
JERRY ROSENBLUM 


’ 


Detendant. 


HOFFMAN POLLOK MASS & 
GASTHALTER 


Attorneys for Defendant 


477 Madison Avenue 
New York, New York 1i10022 
(212) 688-7788 


Arthur L. Mass 
(Of Counsel) 


This memorandum is submitted in opposition to what purports 
to be a memorandum of law submitted on behalf of the Government. 
On page |, the Government sets the tune by stating in footnote #1 
gince the defendant did not ar’iculate his 
supporting authority, the Government has framed the issues presented. "' 
It is submitted, that contrary to the contentions of the Government, 
the arguments of the defendant in his moving papers have been 
soundly articulated and that the Government in its memorandum has 
utterly failed to address the issues presented in the moving papers, 

‘ 
but has, instead, presented merely self-serving issues. 

In a trial before this Court and a jury in December, 1975, the 
defendant was acquitted on counts IV, V, and VIII. The jury was 
hung as to counts I, il, Ul, Vi, and V Il. Counts [V, V, and VIII 
concern the events of April 4 and April ll. 

The indictment, as indicated in the moving papers, as handed 
down by the Grand Jury, alleges a conspiracy to violate the narcotics 
laws between and including April | through April Ll. 


It has always been the law that ''a jury verdict of acquittal 


is determinative of a particular issue that was contested at trial.'' 


Hoag v. State of New Jersey, 356 U.S. 464 (1957); Sealfon v. United 


States, 332 U.S. 575 (1948). 


In light of that | gal postulate, plainly and simply put, it is 
our position that inasmuch as a jury, after hearing the evidence and 


being charged on the law, saw fit to acquit the defendant on counts IV, 


.¥, and VIII concerning the events of April 4 and April Ll, principles 
- 


of due process of law, collateral estoppel and res judicata prohibit 
the Government from introducing evidence as to those activities upon 
which the defendant has already been acquitted. Ashe v. Swenson, 
397 U.S. 436 (1970). Likewise, to re-try the defendant for the 
incidents of April 4 and April ll, or to permit evidence of those 
incidents to reach the jury, upon which such a jury may, in fact, 
convict the defendant of counts I, IJ, II, VI, and VII, is violative 

of the defendant's right not to be placed in double jeopardy as guaran- 
teed by the Fifth Amendment to the Constitution of the United States. 


Go SEANMEM S Apsr¥h; 6 
The issue raised by the ¢efendarit’s tTroving papers at page 3, 


therefore, is not whether a ''re-trial where there had previously been 
a hung jury is... violative of the Fifth Amendment.'' Clearly, it 

is axiomatic that the answer to that question is in the negative. Again, 
however, that is not the issue herein, The issue is whether the 
constitutional rights of the defendant to be free from double jeopardy 


and to be guaranteed due process of law would be violated if the 


Government were to be permitted to re-introduce against the defendant 


evidence concerning counts of an indictment upon which he had been 


heretofore ac quitted so as to sustain those counts of the indictment 


being re-tried as handed down by the Grand Jury prior to the acquittal 


It is respectfully submitted, that a jury's verdict was deter- 
ninative of the transactions embodied in counts IV, V, and VIII. 
As such, the Government should not be permitted to again present to 
the jury evidence of those transactions for the purpose of eetablishing 
counts I, II, Ill, VI, and VII upon which the jury was hung and a 


mis-trial was declared. 


RESPECTFULLY SUBMITTED, 


¢7 A 


¢ 


( ‘ weet \ 
ARTHUR L. MASS 


Attorney for Defendant. 
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the Court 


THE COURT: Bring in the jury- 
(Jury entered the jury box.) 
THE COURT: Good afternoon members 
Members of the jur: we arse now at 
the trial where you 
Juror Yi -y is a serious and import 
ictively shart wits 


the Court tne responsi: 


oatn 
tasK 
And 48 was GMpiesizeu y me when you were 


}JUTOrs, Wi tri 


controversy. 

The case 
the enforcement of the criminal laws is of prime impor 
tance to the welfare of the community. 


hand, it is important t« sfendant who 


charged with a serious crime, ane has the right to 


receive a fundamentally fair trial. The community 


an interest in iat too. 


Let me add, the fact that the Government is 


ol 

Charge of the Court 106s 
party entitled to no greater consideration than that 
accorded to any other party to 4 litigation. By the 
same token, it is entitled to no less consideration. 
All parties, Government and individuals alike, stand 
as equals efore the Bar of Justice. Your final role 
is to decide and pass upon the fact issues in the case. 
You are the sole and exclusive judges of the facte. 
You determine the weight of the evidence. You appraise 
the credibility of the witnesses. You draw the reason~ 
able infrences from the evidence, you resolve such 
conflicts as there may be in the evidence. 

I shall later refer to how you determine the 
credibility of witnesses. 

My final function is to instruct you as to the 
law; and it is your duty to accept these instructions 
as to the law and to apply them to the facts as you 

find thon. 

With respect to any fact matter, it is your 
recollection and yours alone that governs. As I have 
told you, anything that counsel, either for the 
Government or the defendant may have said with respect 
to matters in evidence, whether during the trial, in 


a question, in argument or information, is not to be 


substituted for your own recollection of the evidence. | 


Charge of the Court 1086 


50 too, anything the Court may have said during the 


trial or may refer to during the course of these instruc 
tions, a8 to any matter in evidence, is not <o be 

taken in lieu of your own recollection. Before we 
consider the precise charges against the defendant 

on trial, some preliminary matters should be noted. 

The indictment names one defendant, 

Jerry Rosenblum. Three other individuals, however, are 
named in count one as co-conspirators, namely, 

Donald Ackerman, William Kwastel, and Larry Sussman. 
Ackerman and Kwastel have testified before you as 
witnesses for the Government. In the course of their 
testimony you have learned that each of them had pled 
guilty to a separate charge of conspiracy growing out 
of the acts alleged in the indictment. 

I instruct you that those guilty pleas are no 
proof whatever of the guilt of the defendant on trial 
and they are not to enter into your consideration in 
determining whether or not the Government has proved 
the charges against the defendant here on trial. Guilt 
is personal. The guilt or innocence of the defendant 
on trial must be determined solely upon the evidence 
presented against him or the lack of evidence. 


The charges against the defendant stand or fall 


AB aGgainGt 


rne Ggetenaant 


Government 


sainst 


trial, 


and remains i 5 tavor during tne 


iberations , ‘ hull “>< removed 
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Charge of the Court 
defendant beyond a reasonable doubt. 
The question that naturally comes up is what 
is a reasonable doubt? The words almost define them- 
selves; that there is a doubt founded in reason and 
arriving out of the evidence in the case or the lack 
of evidence. It is a doubt which a reasonable person 
has after carefully weighing all the evidence. Reason- 
able doubt is a doubt which appeals to your reason, your 
judgment, your common sense and your experience. It 
is not caprice, whim, speculation, conjecture or sus- 
picion. It is not an excuse to avoid the performance 
of an unpleasant duty. It is not sympathy for a defen~ 


dant. 


If, after a fair and impartial consideration of 


all the evidence, you can cadidly and honestly say you | 


are not satisfied of the guilt of the defendant, 
that you do not have an ab ding conviction of his guilt, 
in short, if you have such a doubt as would cause you 
as prudent persons, to nesitate before acting in mat- 
ters of importance to yourselves, then you have 4 
reasonable doubt, and in that circumstance it is your 
duty to acquit. 

On the other hand, if after such an impartial 


and fair consideration of all the evidence, you can 
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candidly and honestly say you do have an abiding con- 
viction of the defendant's guilt, such a conviction as | 
you would be willing to act upon in important and 
weight: matters in the personal affairs of your own 
life, then you have no reasonable doubt and under such | 
circumstances it is your duty to convict. 

Qne final word on this subject. Reasonable 

doubt does not mean a positive certainty beyond all 


possible doubt. If that were the rule, few persons 


however guilty they might be, would be convicted. it | 


is practically impossible for a person to be utes 
and completely convinced of any controverted fact which 
by its nature is not susceptible of mathematical cer- 
tainty. 

In consequence, the law in a criminal cam is 
that it is sufficient if the guilt of a defendant is 
established beyond a reasonable doubt, not beyond all 
possible doubt. 

Let us turn to the charges contained in the 
indictment, which I will again read to you. 


j 


Count one charges that on or about and between 
the first day of April, 1975 and the llth day of 
April, 1975, both dates being approximate and inclu~ 


sive, within the Eastern District of New York and 
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elsewhere, the defendant, Jerry Rosenblum together 


with Donald Ackerman, William Kwastel and Larry Sussman, 


herein named co-conspirators, but not as defendants, 
and others unknown to grand jury, did knowingly and 
intentionally combine, conspire, confederate and agree | 
to violate Section 84l{a)(1) of Title 21 United States 
Code. 

It was part of said conspiracy that the defen- 
dant and co-conspirators did knowingly and intentionally 
distribute and possess with intent to distribute 
cocaine hydrochloride, a Schedule II narcotic drug 
controlled substance. 

It was a further part of said conspiracy 
the defendant and co-conspirators would conceal 
existance of the conspiracy and would take steps 
designed to prevent disclosure of their activities. 

In furtherance of the « pi y, and to effect 
the objects thereof, the following overt act, among 
others, was committed within the Eastern District 
New York: 

On or about April 3, 1975, the defendant 
Jerry Rosemblum met with co-conspirators 
Donald Ackerman and William Kwastel at the premises 


located at 85-52 152nd Street, Queens, New York. 
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Count tw he indictsnent charges that 
about the third day of April, 1975, within the Eastern 
District of New York, the defendant Jerry Rosenblum ai 
knowingly and intentionally possess, with intent to 


distribute, approximately one ounce of cocaine hydro- | 
1 
chloride, a Schedule II narcotic drug controlled sub- 
stance. 

Now, in the interest of shortening this up, 
count three charges that on that same date of April 3, 


1975 the defendant Rosenblum did knowingly and inten- 


tionally distribute the same one ounce of cocaine 


hydrochloride, each being specified as a separate count 


because, as I will explain to you shortly, each is a 
separate crime. 

Count six charges that on or about the 9th day 
of April, 1975, the defendant Jerry Rosenblum did 
knowingly and intentionally possess with intent to 
distribute approximately twe ounces of cocaine hydro- 
chloride. 

Count seven charges that on or about that same 
day of April 9, 1975, the defendant, Rosenblum, did 
knowingly and intentionally distribute approximately 
two ounces of cocaine hydrochloride. 


Now, in summary, you will note, first, the 
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defendant on trial has been charged in count one with 
conspiring together with Donald Ackerman, 

William Kwastel and Larry Sussman, as co-conspicators, | 


to possess with intent to distribute and to distribute| 


cocaine hydrochloride, in violation of the Federal | 
law known as the Drug Abuse Prevention and Control | 
Act. 

Count one alleges that this conspiracy took 
place during the period between the first and the llth 
days of April, 1975, both dates being approximate 
and inclusive, md that it was a further part of the 


alleged conspiracy that the defendant and co-conspira- | 


tors would conceal its existence and take steps designed 


to prevent disclosure of their activities. 

The congretional purpose expressed in the Drug | 
Act was to exercise Federal control in order to prevent 
traffic in or improper use of drugs having a substan- 
tial and detrimental effect on the health and genemi 
welfare of the American people. Criminal penalties 
of fine or imprisonment or both are provided for 
violations of the CAct. The provisions upon which the | 
charges in this indictment are based read in pertinent 


part as follows, and I will quote first Section 


84l1(a) (1) as it is called, and I quote: 
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"It shall be unlawful for any person knowingly 
or intentionally to distribute or dispense or possess 
within intent to distribute or dispense a controlled 
substance.” 


Section 846 of the same Act provides, and I 


"Any person who conspires to commit any offense 
defined in this subchapter is punishable by imprison- 
ment, or fine, or both." 

Before I spell out what the Government must 
prove in order to ~stablish violations of the foregoing 
statutes, there are certain terms in those statutes 
which require explanation. Section 841 requires that 
the distribution or possession be done knowingly or 
intentionally. The purpose of the word "knowingly" 
is to insure that no one shall be convicted for an 
act done because of mistake or accident or other 
innocent reason. 

An act is done knowingly if done voluntarily 


and intentionally, that is, deliberately with the 


bad purpose to disobey or disregard the law. A trans-. 


action is not intentional unless it is knowing, so the. 
two words, knowingly or intentionally, may be considered 


together. 
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The words “with intent to distribute” simply 
mean with the intent that the narcotics or controlled 
substances are not possessec for one's personal use 
but are intended to be sold, delivered, transferred, 
or made available to someone else. 

The word “possession” as used in the statute 
is understood in law to describe two types of possession, 
actual possession or constructive possession. 

Actual possession means that a defendant know- 
ingly has personal, manual, or physical control of 
drugs. Constructive possession means that although 
the drugs are in the physical possession of the person, 
a defendant knowingly has the power to exercise contro] 
over them or their distribution. That is, to set the 
price of their sale or to cause their delivery. 

Pinally, a word about the words “controlled sub-~ 
stance“ appearing in the statute. These terms are ‘ond 
because the law applies to a broad range of narcotic 
drugs and substances which have drug-like effects. 

The cocaine hydrochloride referred to in the 
indictment, commonly known as cocaine, is a narcotic 


drug controlled substance covered by Section 841. 


Turning now to count one which alleges that the| 


defendant on trial conspired with the co-conspirators 


q 31 
Charge of the Court 1095 
Ackerman, Kwastel, and Sussman, during the period from 
on or about April lst to April llth, 1975, I will now 
explain what is meant by the term “conspiracy.” 

A conspiracy to commit a crime is an entirely 
separate and distinct offense from the substantive 
crime or crimes which are the object of a conspiracy. 

A conspiracy is simply a combination, agreement | 
or understanding of at least two persons to accomplish, 
by concerted action, a criminal or unlawful. | 

In this case the substantive crimes, are pos- 
session and distribution of cocaine which are alleged 
in counts two, three, six, and seven, of the indict- 
ment. 

A conspiracy is often referred to as a part- 
nership in crime in which each partner acts and speaks | 
for the others in the furtherance of the partnership 
business. Even if he were not present. 

Bear in mind, however, that mere association of | 
a defendant with an alleged conspirator does not es- 
tablish his participation in a conspiracy nor is 
knowledge without participation sufficient. 


In order to convict the defendant on trial on 


| 
| 


count one, the Government must prove beyond a reasonable 
| 
| 
| 
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doubt the following etsential elements: 

One, the existence of the conspiracy charged 
in the indictment; 

Two, that the defendant on trial knowingly 
associated himself with the conspiracy; 

Three, that one of the conspirators knowingy 
committed at least one of the acts set forth in the 
indictment or one of the acts of distribution or 
possession of cocaine set forth in counts two, three, 
six, and seven, at or about the time alleged. 

In other words, what the evidence must show in 
order to establish the first element -- that a con- 
spiracy existed -~ is that the members in some way or 
manner impliedly or tacitly came to a common under- 
standing to violate the law or to accomplish an unlaw- 
ful plan. 

Explicit language or words are not required to 
indicate assent or attachment to a conspiracy. 

In determining whether there has been an unlaw- | 
ful agreement, you may judge acts and conduct of the 
co-conspirators which are done to carry out an appar- 


ent criminal purpose. These include conversations and | 


discussions among them to that enc. 


Usually, the only evidence available is that of | 
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disconnected acts and conduct on the part of th 
alleged individual conspirators which acts and con@uct. 
when taken in connection with each other and taken as 
a whole, permit an inference that a conspiracy did in 
fact exit. 

In short, acts and conduct are to be viewed not 
in isolation but in conjunction with each other and 
in connection with all the evidence. 

You must determine if the Government's proof 
has established the existence of the conspiracy as 
charged in count one. 

In deciding the first element you consider all 
the evidence admitted with respect to the conduct, 
acts and declarations of each alleged co-conspirator, 
and that includes Ackerman, Kwastel, and Sussman, even 
though they are not on trial, and such inferences as 
may be reasonably drawn therefron. 

It is sufficient to establish the existence of 
the conspiracy if from the proof of all the relevant 


facts and circumstances, you find beyond a reasonable 


doubt that the minds of at least two alleged conspira- | 


tors met in an understanding way to accomplish, by 
the means alleged, one or.more objects of the conspi- 


racy, as charged in the indictment. 
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If you do conclude that a conspiracy existed 
approximately during the time period alleged, the 
next thing you must determine is whether the defendant | 
here on trial was a memeber of the conspiracy. That 
is the second element the Government must prove beyond | 
a reasonable doubt. 

A defendant's participation in a conspiracy, 
if you find one did exist, must be established by the 
independent evidence of his own acts, statements and 
conduct as well as those of the other alleged co- 
conspirators, and the reasonable inferences to be drawn 

herefrom. 

Mere association of a defendant with an alleged 
conspirator or conspirators does not establish his 
participation in a conspiracy if you find one did 
exist. Nor is knowledge of the illegal acts of others 
sufficient. 

Thus, the mere existence of an association or 


a friendship between a defendant and an alleged 


co-conspirator by itself would not be sufficient to 


establish the defendant's participation in the conspi- | 


racy. 
Likewise, if one acts in a way which furthers 


the conspiracy but has no knowledge of it, he does not | 


TIR3PM 
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thereby become a participant. 

In short, to find a defendant guilty of con- 
spiracy you must find beyond 4 reasonable doubt that, 
aware of its purpose, he was a willing participant 
with the intent to advance its purpose. 

find then, however imited his role in furthering 
objectives of the conspiracy, he is responsible 
that was done in furtherance thereof during 
continuance and it does not matter whether his part 
a majorrole or minor role. 
Once you are satisfied beyond a reasonable 
ubt that a conspiracy exZted, and that a cefendant 
trial was a member, then the acts and ceclarations 
of any other person you also find to 1 a member -- 
that is a co-conspirator not named as a defendant -- 
nade by such co-conspirators during the existence of 
the conspiracy ~d the furtherance o ts objectives 
are considered the acts and declarations of the defen- 
dant so found to be a member even though was not 
present. 

Summing it up in a simple way, if in fact there 
was a partnership in crime, each partner acts and 
speaks for the others in the furtherance of the part- 


nership business even if the others were not present. 
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A further word of caution. I repeat, mere asso~ 


ciation of a defendant with an alleved conspirator or 


alleged conspirators does not establish his participa- 


tion in a conspiracy, if you find one did exist, nor 
is knowledge without participation sufficient. 

Thus, even if you find that the defendant 
Ronsenblum, for example, had associated wth Ackerman 
and others, and you further find that the latter were 
participants in a conspiracy to sell cocaine to the 
undercover agent, and Rosenblum knew they were engaged 
in such activity, this by itself would not be sufficient 
to find him guilty on the conspiracy charge. 

You must find some conduct by a defendant of an 
affirmative character either of meech or of action are 
On his part occurring act or after the time of his 
alleged association with the conspiracy and during its 
existence, which satisfies you beyond a reasonable doubt 
that what he did or said was knowingly done in further- 
ance of some objective or purpose of the conspiracy as 
charged. 

A conspiracy once formed is presumed to continud 
until its object or purpose has been accomplished. 

The Government here charges that the conspiracy 


existed and continued from on or about and between the 


ry Py 
RY 
Charge c tne Court 


and lith days of April, 1975. 


not bound by the exact Gates alleged 


reasonanie doubt that i sons pP cy existed durin 


some part of the period alleged. 


overt 


taxen to 


peut POS 


that while parties midqht 


not constitute an offense. 


Y crime which is th st of the conspiracy. 
So much for count one. Now ill turn 
WnACH CNAr 


with having possessed F i ) istribute. 
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Those counts are counts two and six which allege that 
he did sell on two dates, April 3 and April 9, 1975. 

Before the defendant may be convicted on any 
cessession count, the Government must establish beyond 
a reasoncbvle doubt each of the following essential 
eleme: * 

One, that on or about the date Mentioned in 
the particular count the defindant did possess with 
intent to distribute, the quantity of cocaine speci- 
fied; 

Two, that he did so knowingly ox dnventionalies 

Three, that the narcotic controlled substance 
was in fact cocaine hydrochloride. 

I have already explained what is made by 
“knowingly and intentionally," "possession," and 


"intent to distribute." As I have said, Federal Law | 


makes it a crime merely to possess a narcotic controlled 


substance if a person does so with the intent to pass 
it along to someone else, that is, with intent to dis- | 
tribute it. 

The actual distribution of a narcotic controlled 
substance, such as cocaine, is a separate and distinct | 
crime. In counts three and seven, the defendant is 


also charged with distributing quantities of cocaine 
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hydrochloride, in violation of the Federal Drug Act, 
and he is alleged to have done this on the same dates, | 
namely, April 3 and 9, 1975. 

Before he may be convicted of anyone of those 
distribution counts, the Government must establish 
beyond a reasonable doubt each of the following three 
essential elements: 

One, that on or about the date mentioned in a 
particular count the defendant distributed a narcotic 
controlied substance; 

Two, that the defendant actied knowingly or 
intentionally; 

Three, that the narcotic controlled substance 
was in fact cocaine hydrochloride. 

I might add that while I have told you that the | 


Government is required to prove each and every element | 


of the crimes charged, beyond a reasonable doubt, each | 


piece of evidence need not be proved beyond a reasona-| 


ble doubt; it is in the application of the facts to 
the totality of the circumstances which must prove the | 
charges in the indictment beyond a reszsonable doubt. 


Moreover, the Government is under no duty to negate 


| 
j 
| 
all possible innocent inferences from a set of circun-| 


| 


stantial facts. 
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In considering the evidence bearing upon the 
possession and distribution counts, there is another | 
Federal Law which may be applicable and which you sueeie 
keep in mind. | 

Where two or more persons are charged with the 
commission of a substantive crime -- and as I have said 
possession and distribution are each a substantive 
crime -- a word which is used to distinguish that type | 
of offense from the crime of conspiracy -- the guilt of 
a defendant may be established without proof that he 
personally did every act constituting the offense 
charged. This is so because under Section 2 of 
Title 18 of the United States Code, every person who 
wilfully participates in the commission of a crime may 
be found to be guilty of that offense and I am going 
to read Section 2 to you, quoting it: 

"Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or 
procures its commission, is punishable as a principal.” 

Under this statute, it is not even necessary | 
that the aider or abettor be present at the actual 
commission of the offense. I caution you however, 
that mere presence and guilty knowledge on the part of 


& person would not suffice to make him an aider and 


| 
| 
i 
| 
| 
| 
| 
| 
| 
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} 


abettor. 


You must be convinced beyond a reasonable doubt | 


that he was knowingly doing something to assist in 
accomplishing the crime. 

To determine whether a defendant aided and | 
abetted the commission of an offense you must ask vanes 
self these questions: Did he associate himself with 
the venture? Did he participate in it as something | 


he wished to bring about? Did he seek, by his actions, 


to make it succeed? If he did, then he is an aider 


Accordingly, you may find the defendant 
Rosenblum guilty of the offense of knowingly and inten- 
tionally possessing cocaine with intent to distribute | 
it only if you find beyond a reasonable doubt that 
the defendants Ackerman and Kwastel committed the 
offense and that the defendant Rosenblum knowingly 
aided and abetted them. 

With the foregoing instructions in mind, let 
us turp to the evidence bearing on the charges in the 
indictment. 

By evidence, I mean of course, all the testimony 
you have heard except that which I have instructed you | 
to disregard whether the evidence was brought out on 
| 
| 
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direct examination or cross-examination; all the 
exhibits admitted into evidence regardless of who 
introduced them, and all the stipilations of fact. 

Now, I do not think it necessary to remind you 
of those which I believe were read to you yesterday. 

There was a stipulation with regard to what a | 


labomtory expert of the Drug Enforcement Administration 


would say if he came here to testify about the contents 


of the white powder in Government's Exhibits numbered | 


1, 4, a and id. 


Incidentally, what I have said with respect to 
that stipulation is not to be taken as any indiation 
that the defendant admits any knowledge or participati 
in respect of such cocaine. On the contrary, he flatl 


denies it. 


Even though there is no dispute about the natuze 
of those exhibits, your function as judges of the facta 
require you to find beyon’ a reasonable doubt that the, 
substances referred to in the 4 exhibits in question 
is in fact cocaine hydrochloride. 

If you so find, then I instruct you as a matter 
of law, that would fulfill the requirement of a nar- 
cotic controlled substance as specified in the drug 


act. 
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I also remind you that there was a further 
stipulation that the defendant, Jerry Rosenblum, was 
never mentioned on the recorded tapes of telephone 
conversations between special agent Levine and the 
witness Kwastel. 

There was another stipulation with respect to 
the defendant's attendance at York College and the 
location of the administrative office and its change 
of location in August of 1971 and another stipulation 
with respect to the testimony of a former Police 
Department Laboratory employee with regard to finger- 
print matters. 

If you should require any of those to be read 
to you at any time that can be done. We have the 


transcript here. 


Since counsel for the Government and the defen- | 


dants have each reviewed in detail the evidence and 
emphasized their respective contentions, any comments 
I may make here or have made, will refer to it only 
in rather broad terms, and are intended solely to as- 
sist you in focusing on the issues of fact you have ) 
decide. 

First, let me say there are two kinds of evi- 


dence: Direct and circumstantial. 
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Direct evidence is where a witness testifies to 
what he saw, observed, and heard, and what he knows at | 
his own knowledge, that which comes to him by virtue 


of his senses. 


| 
Circumstantial evidence is where facts are es- 


tablished from which in terms of common experience, 

one may logically infer other facts that are sought to | 
be established. 

A common example I frequently give is this: 

There are no windows in this courtroom so you cannot 
see out doors. Perhaps when you were last outdoors, 

it was a relatively clear and dry day and the sun was — 
shining and so forth. But, you are in here now and 
suppose someone walks through that door and you see 

he has got water dripping from his clothes. Immedi- 
ately you might infer, of course, that the weather had | 
changed to rain. But, a cautious juror might say, | 
well, he could have passed next to a sprinkler or ocme-| 
one might have tossed some water off the roof. How- | 
ever, if he walks through the door with a dripping 
umbrella in his hand, you are left with only one infer~ 
ence -- it must have been raining outside. That is | 


what we mean by drawing an inference from one fact as 


to the existence of another fact. 
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Circumstantial evidence, if believed, is of no 
lesser value than direct evidence for in either case 
you must be convinced beyond a reasonable doubt of the | 
guilt of the defendant. 

In this case the Government relies upon both 
direct and circumstantial evidence. It contends, 
through the testimony of the undercover agent, 

Michad Levine, and the defendants, Ackerman, and 
Kwastel that it has offered certain direct proof 


regarding the transa tions referred to in the indict- 


ment, both in respect to the conspiracy and the substan- 


tive counts of possession and distribution referred to 


in counts two, three, six, and seven. 

Now, the defendant contends on the other hand, 
that the evidence is deficient in respect of his active) 
participation in any of those transactions, and in 
particular, he assails the testimony of the witnesses 
Ackerman and Kwastel as particularly unbelieveable. 

Whether the defendant knowingly and intention- 
ally participated with the co-conspirators, Ackerman, 
Kwastel, and Sussman, in the substantive offenses 
alleged or with them in the claimed conspiracy, pre- 
sents issues of fact and questions of credibility. 


Clerly, this concerns what is in a man’s mind. 
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Medical science has not yet devised an instru- 
ment whereby we can go back to the time of the occur- 
rence of the events and determine what then was a 
person's intent or knowledge. These may only be 
determined from a person's acts, his conduct and sur- 
rounding circumstances and such inferences as may 
reasonably be drawn therefrom. 

Conduct of a defendant, including statements 
made upon being informed that a crime has been commit= | 
ted, or upon being confronted with a criminal charge, 
also may be considered by the jury in the light of 
other evidence in the case in determing the guilt or 
innocence of the accused. 

When a defendant voluntarily offers an explan- 
ation or makes some statement intending to establish 
his innocence, or tc exculpate him of the crime charged 


and such explanation or statement is later shown to 


| 
| 
| 
| 
' 
| 
i 
| 


be false, the jury may consider whether this circum- 
Stantial evidence points to consciousness of guilt. 

I remind you, according to the testimony of 
Special agent O'Connor, when he arrested the defendant 


and remarked that he was going to take him over to 


join his friends, the defendant is said to have denied 


having any friends there or knowing what his arrest wa 
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all about and that he had done nothing to be arrest- | 
ed for. 

The Government claims this was a false state- 
ment, a fabrication, deliberately made by Rocenblunm. 

If you do so find, you may consider this as evidence 
of consciousness of guilt. 

However, you must find beyond a reasonable doubt 
that the statements, if you do find they were made, 
were false and were made voluntarily and after the 
defendant had been advised of his constitutional rights. 

Whether or not evidence as to a defendant's 
voluntary statements points to consciousness of guilt 
and the significance, if any, to be attached to any 
such evidence, is entirely for your determination. 

Now, I have not adverted to all the evidence 
upon whch the Government and the defendants rely to 
support their respective contentions. All evidence 
whether or not referred to by me or by counsel in 
summation is important and must be considered by you. 

In anything I have said about testimony, I have | 


sought to state the substance thereof with accuracy. 


i 
| 
| 
| 
| 


However, if any reference to testimony that I have mad¢ 
does not agree with your recollection -- and I have 


stated this before -- you are to disregard such 
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reference by me -- and I emphasize this as stroagly 
as I can -- always, it is your recollection and yours 
alone that governs and you must unhesitatingly reject 
any statement I have made with regard to a fact which 
does not accord with your own recollection. 


It must be apparent to you that the versions 


of the Government and defense are in sharp divergence 


on key points and critical issues of fact and credibili- 
ty are raised. You are called on to decide the fact 
issues here. How do you decide this? Well, now I 
think you understand why at the start of the trial I 
suggested it would be desirable and important for you 
to not only listen but to look at the witnesses as 
they testified. 

Your determination of the issue of credibility 
very largely must depend upon the impression that 4 
witness made upon you as to whether or not he was 
telling the truth or givirg you an accurate version of 
what occurred. 


(Continued next page) 
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I often say to jurors, when you wak into the 


courtroom and sit in the jury box while the trial 


is going on and later on when you are deliberating in | 


the jury room, you have your common sense, your good 
judgment and your experience with you. 

You decide whether or not a witness was 
straightforward and truthful; whether he attempted to 
conceal anything; whether he had a motive to testify 
falsely; whether there is any reason he might color 
his testimony. 

In other words, what you try to do, to use the 
vernacular, is to size a person up as you would do, 
as I said before, in any important matter where you 
were undertaking to determine wiiether or not a person 
was truthful, candid and straightforward. 

In passing upon the credibility of a witness, 
you may also take into account inconsistencies or 
contradictions as to material matters in his own 
testimony or any conflict with that of another wit- 
ness. 

A witness, however, may be imecurate, contra- 
dictory or even untruthful in some respects and yet 
be entirely credible in theessentials of his testi- 


mory. 
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The ultimate question for you to decide in pass- 
ing upon credibility is, did the witness tell the 
truth here before you as to essential matters. 

In the case of the witnesses Ackerman and 
Kwastel there are additional facts you must take into 
consideration. Ackerman and Kwastel are self- 
confessed criminals, informants and accomplices in 
the commission of the crimes with whch the defendant 
on trial is charged. 

An accomplice is one who wilfully associates 
himself with the commission of a crime. The law does 
not prohibit the use of accomplices and whether you 
approve or disapprove of their use is not to enter 
into your consideration of this case. 

In certain types of crime, the Government of 
necessity is frequently compe led to rely on the 
testimony of self-confessed criminals, informants 
or accomplices. Otherwise, it would be difficult to 
detect or prosecute some wrongdoers and this is true 
most usually where conspiracy is charged. 

The Government often has no choice in the 
matter. It must take witnesses to the transactions 


as they are. 


There is no requirement that the testimony of 
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a self-confessed criminal or accomplice be corrobor- 
ated by other evidence. A conviction may rest on the 
uncorroborated testimony of such witnesses if it is 
found credible and reliable. 

The testimony of these witnesses may be accept- 
ed or rejected in whole or in part as you see fit. 
However, the testimony of such witnesses should be 
viewed with great caution and scrutinized with care 
and you should consider their criminal participation 
carefully as bearing on their credibility. 

Nevertheless, it does not follow that because 
a person has acknowledged participation in a crime 
or is an accomplice that he is not capable of giving 
a truthful version of what occurred. 

You should ask yourselves these questions: 

Did Ackerman or Kwastel color their testimony con- 
trary to fact because they had been offered some sort 
of deal by the Government or because they hoped that 
they will benefit in some way at the time they are 
sentenced or did both of them make a clean breast of 
their wrongdoing and tell the truth as to significant 


matters? 


If you find their testimony was deliberately 


untruthful you should unhesitatingly reject it and 
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if so, you must acquit the defendant. 

On the other hand, if upon a cautious and 
careful examination you are satisfied that they have 
given a truthful version of essential events beyond 
a reasonable doubt there is no reason why you should 
not accept it. 

The Government witness Ackerman: I have to 
point out has admitted lying under oath in the past. 
I charge you that you should consider his testimony 
most carefully and decide whether you wish to accept 
or reject it in whole or in part. You may decide for 


example, that an admitted liar is unbelieveable. Con- | 


versely, you may accept his testimony recognizing that | 


in life there are persons who have lied in the past 
but are not incapable of telling the truth in the 
present. Again, this is for you and only you to 
decide. 

The fact that some Government witnesses were 
Government agents does not entitle their testimony to 
any greter weight or consideration than that afforded | 
to any other witness in the case. You will evaluate 
their credibility the same way you do that of any 
other witness. 


If you find that any witness -- and this applies 
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alike to Government and defense -- willfully testified 
falsely as to any material matter of fact, you have a 
right to reject the testimony of that witness in its 
entirety, or you may accept that part or portion which 
commends i¢self to your belief as credible. 

The defendant Rosenblum has not testified in 
this case. That is his absolute right, and in no 
respect may be considered by you as any evidence 
against him or as a basis for my presumption or infer- 
ence unfavorable to him. You must not permit that 
fact to weigh in the slightest degree against hin, 
nor should it enter into your deliberations or dis- 
cussion. 


The guilt or innocence of the defendant on 


trial before you is for you and you alone to determine. 
¥ y 


During the course of the trial the attorneys 
at various times have objected to certain quetions 
and have taken other procedural positions before you. 
These are matters of technical procedure that are the 
proper concern of the attorneys and should not concern 
you in any way. 

I instruct you that you are not to draw any 
inferences from the fact that attornyes made objec- 


tions and motions here during the trial. 
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The Government to prevail in this case must 
prove the essential elements of each of the three 
types of offenses: Conspiracy, possession, distribu- 
tion, by the required degree of proof as I have already 
explained in these instructions. If it succeeds as 
to any count, your verdict should be guiity. If it 
fails, it should be not guilty. 

However, to find the defendant guilty of con- 
spiracy, you must find that the defendant was engaged 
in the conspiracy with at least one other person not 


on trial; that is, a co-conspirator, since as I have 


told you, a conspiracy requires an agreement or under~- | 


standing between at least two persons. A person can~ 
not conspire with himself. 

The verdict as to each count in the indictment 
must be unanimous. Your function is to weigh the 
evidence in the case and to determine the guilt or 
innocence of the defendant solely upon the basis of 
such evidence and these instruct:ions. 

Under your oath as jurors, as I mentioned 
previously, you cannot allow a consideration of the 
sentence which may be imposed upon a defendant, if he 
is convicted, to enter into your deliberations or to 


influence your verdict in any way. 
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Your duty is to decide the case solely and only) 


upon the evidence. In the event of a conviction, the 
duty to impose sentence rests solely with the Court. 
Each juror dwing deliberation is entitled to 
his or her own opinion. Each of you, however, should 
exchange views with your fellow jurors. That is the 
very purpose of jury deliberation, to discuss and to 
consider the evidence, to listen to the arguments of 
fellow jurors, to present your individual views, to 
consult with one another, and to reach an agreement 
based solely and wholly on the evidence, if you can 
do so, without violence to your own individual judg- 
ment. Each one must decide the case for himself or 
herself after consideration with his or her fellow 


i 
} 


jurors. But you should not hesitate to change an 


opinion, which after discussion with your fellow 
| 


jurors, appears erroneous. However, af acter carefully 


| 
} 
} 


considering all the evidence and the arguments of your | 
fellow jurors you entertain a conscientious view that | 
is different from others, you are not to yield your 
judgment simply because you are outnumbered or out- 
weighed. 


Your final vote must reflect your conscientious 


view as to how the issues should be decided. 
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The charges here, as I have said, are serious. 
The just determination of this case is important to 
the public. it is equally important to the defendant. 
Under your oath as jurors, you must decide the case 
without fear or favor and solely, as I have stated 
any number of times, in accordance with the evidence 
and the law. 

If the Government has failed to carry the bur- 
dent as to the defendant, your sworn duty is to acquit.| 
If it has carried its burden, you must not flinch from | 
your sworn duty, you must convict. 

I am going to recess you for a short while 
order to give counsel an opportunity to inform me 
whether I have misspoken or omitted anything from 
instructions which I ought to have said. 

Before I do that, however, I now come to the 
task of separating the two alternate jurors from the 
12 jurors who are alone permitted to deliberate in 
the case, and I am going to permit the two of you to 


go into the jury room ana recover anythings you may 


| 
} 
| 
i 


have there and send you off with my sincere thanks and| 
appreciation for your patient and careful attention. 
You may do that. 


(Alternates excused.) 
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testimony of some witness 
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better to begin your discussion. You all, i 
have formed views about the case. You want t 
each other know about them. And in the course of the 
discussion that I hope will follow, and which should 
certainly follow, some question may come up, and at 
that time it is necessary to read a portion of testi- 
mony, Or to examine a particular exhibit, Juror Number | 


will write it on a note 


the answer. 

1 will send you cut for a few minutes. 
Sure your confreres have departed. And I will 
tc counsel and let you know when you may start 
deliberations. 


ry 


(fhe juxy thereupon retired from the court- 


ricnt, Mr, Mass. 
due respect, sir, first I 
should state for the record that after Mr. Goidman 


gave his summation arc he mentioned the envelopes, the| 


three envelopes from York College, I would -- I should| 


have at that point taken exception to it. After he 
spoke I failed ts do so. I feel now I should put it 


on the record and make request of your Honor to grant 


a mistrial. 1123 

My argument basically would be, your Honor, that 
he was inferring that Mr. Rosenblum possessed narcotics 

| 
on the fourth and on the llth. 

THE COURT: All right, I will deny that. 

MR. MASS: As far as your Honor's charge goes, 

I would take exception to your Honor's wording and 
reasoning as to why the Narcotic Act was passed. 

THE COURT: All right. You may have an excep- 
tion to tnat. 

MR. MASS: Thank you, cir. 

I would most respectfully except to the length 
of time your Honor spent on the first two -- actually 
the first and third part of the elements of the con- 
spiracy. We as the defense offered no -- well, we did! 
not state or take the position that the conspiracy 
between Ackerman and Kwastel didn't exist to pass the 


narcotics. 


THE COURT: Well, you did not want me to charge | 


that the defense conceded that, did you? 
MASS: Well, I just felt -- it was just 
of time that your Honor spent on it. 
COURT: I thought I gave them equal time. 
MASS: Well, the first and third part -- the 


overt act -- it was just the amount of time and the 
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terminology used. It was the middle part which is 
what we contend Mr. Rosenblum was not a part of the 
conspiracy. 

THE COURT: I thought I told them that at 
length. 

MR. MASS: Your Honor did spend time on it. 
thank you for that. But I just felt that it was 
equally weighted with the first and third. And the 
heart of the defense was in effect we conceded the 
first, and the fact that the conspiracy between 
Ackerman and Kwastel existed. 

There was some terminology, and I wasn't able 
to write this down quickly enough, so I don't reaily 
quite know -- that is why I am trying to stand up 
here now and quote it -- well, your Honor was charging 
the jury as to the Government not having to negate 
innocent acts -~- and I am sorry my exception is vague 
at this point, sir, but -- 

THE COURT: Well, that was the additional 
charge that the Government submitted. I think you 
received a copy of it, didn't you? 

MR. MASS: Yes, I did. 

THE COURT: And I indicated I would give that 
charge, as I recall, at the time I indicated that I 


would give all the supplemental charges that you 


submitted except one, which was the fourth 
lctter. 
MASS: lt Wee “OO, #sif. 
ll right. Anything else? 
es very briefly, 83 I would take 
exception when your !Hlonor was referri 
exnibits that got into evidence, 
as clear that I objected -- as best 
tae narcotic transactions 
Your Honor made 
all the exhibits submitted into 


i. + . + | " turn 
that inciuues tac 


mY neurosis 


i felt I just should take an excep 
Likewise an exception would apply 1 think, your 
myself to the part of your charge where your 
sated the stipulation that Mr. Goldman and i 
about the laboratory expert 
that were admitted into evidence, 


that obviously would 


the fourth and the lit! There- 


fore I think the exception I am taking would apply 


along those lines. 

THE COURT: All right. Anything 

MR. MASS: Yes. I would just take exception 
to the way your Honor - 
fully, sir -- to the way your Honor marsnhaica the 
evidence concerning the testinony of Agent O'Connor. 
And just towards the end, your Honor, whi 
instructed the jury that "3. A person cannot conspire 
with himself," that that terminology, in tne order 
in which it came, is why I take exception 

And the last one, your Honor, 
Honor suggestion to the jury that the jury 
for the entire testimony of the witness 
or all the exhibits -- that they 
exhibits. 

That would be the extent of my exceptions. 

THE COURT: Mr. Goldman? 


MR. GOLDMAN: Your Honor, the only remark I 


have is what I brought up before regarding the charge 


with regard to Mr. Ackerman's admission that he had 
lied on prior occasions. Now I thought that was 
out of context, but that has been noted 

THE COURT: Are the marshals here? 

THE MARSHAL: Yes. 


THE COURT: Step up please. 
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(The marshals were thereupon sworn by the 


Clerk of the Court at 3:05 o'clock P.M.) 

THE COURT: You may tell them that they may 
deliberate (addressing marsnal). 

Now what about the special verdict form? 

THE CLERK: It is in there. (Indicating) 

rou got a copy? 

THz CLERK: Yes. 

THE COURT: I think there is enough to go 
arounu. 


(Continued next pade) 
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